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Tax Laws Amendment (2008 Measures No. 5) Bill

On 25 September 2008, the Government introduced Tax Laws Amen@deatMeasures No. 5) Bill 2008
into the House of Representatives. The Bill seeks tameriee:

» GST provisions relating to the sale of real property;

» thin capitalisation regime in relation to the use of accountimgdatds for identifying and valuing an
entity’s assets, liabilities and equity capital;

» interest withholding tax regime by extending the eligibility for exeompto bonds issued in Australia by
state and territory central borrowing authorities;

s FBT provisions to ensure that the ‘otherwise deductible rule’ apigiégnefits provided in relation to
investments that an employee holds jointly with a third party; and

» Streaming and modernising of the eligible investment business aulesahaged funds as contained in
Division 6C of ITAA 1936.

A brief discussion of some of the amendments contained Billfellows.

GST and sale of real property

The Bill will amend theA New Tax System (Goods and Services Tax) Act 1999 (GSTA) to ensure the
interaction between the margin scheme provisions and:

» the sale of business as a going concern (Subdivision 38-J of GSTA);
» the sale of farm land (Subdivision 38—0O of GSTA); and
» the general anti-avoidance provisions (Division 165 of GSTA)

does not allow property sales to be structured in a waydbalts in GST not applying to the value added to
real property on or after 1 July 2000 by an entity.

Broadly, these amendments will seek to ensure:

» the GST liability on the sale of a real property calculated um@emtrgin scheme will include the value
added by the entity which made the original supply;

» the eligibility to use the margin scheme cannot be reinstated bpasteg a GST-free or non-taxable
supply; and

s« the GST general anti-avoidance provisions can apply to contrived arramgemih the sole or
dominant purpose of obtaining a GST benefit.



Calculation of GST liability

The Bill will insert provisions into the GSTA to ensutt if an entity sells real property under the margin
scheme, the entity’s GST liability is calculated onvihkie added (i.e. the difference between the acquisition
price and the selling price) and the value added to the pyoperthe entity from which it acquired the
property (i.e. the difference in the entity’s purchase paioé the previous entity’s selling price). However,
the entity is only required to calculate its GST ligbilinder these provisions if the property was acquired as
a going concern, as a GST-free farmland or as a nobleasapply.

The Explanatory Memorandum provides the following example:

A is registered for GST, and held land before 1 July 200@edaat $110,000. A sells the land to B for
$165,000. The margin scheme is applied to this sale. A’sl@Bility is based on A’s value added.

B begins operating an enterprise of construction andasaleunit complex, and later sells the construction
site as part of a going concern to C. Because B andée &g treat the supply as a GST-free going concern,
B pays no GST on the sale price of $440,000 for the site.

By interposing a GST-free sale, the tax on B’s value atddedmes payable on C’s sale. This potential tax
liability was contemplated by the parties when they negatidte GST-free sale price. At the time of the
GST-free sale, C could ensure that the necessary datatine evidencing B’s acquisition price of the real
property was obtained.

C completes the construction and sells it to D for $495,000, agpiige margin scheme. In calculating the
margin for the sale, C subtracts B’s acquisition price of ®Ibfrom C’s final sale price of $495,000. This
results in a margin of $330,000 for this supply. C pays $30,08&hto the Tax Office.

This is equivalent to the outcome that would have bédxtaireed had B sold the property to C under the
margin scheme. In this case B would have paid GST of $25)a86¢d on B’s margin of $275,000 ($440,000
— $165,000). C would have paid $5,000 GST, based on C’s margin of $5549H)000 — $440,000). The
total GST collection from B and C would still have b&30,000.

Ineligibility for margin scheme

The Bill will amend the GSTA to ensure a supply of realpprty by an entity will be ineligible for the
margin scheme if:

s the interest, unit or lease in the property was acquired GSBittes under Subdivision 38-J of GSTA
(sale of business as a going concern) or under Subdivision 38—0 of G&&A{ farm land);

» the previous supplier was registered or required to be registethd aitne of the acquisition by the
entity; and

» the previous supplier had acquired the entire interest, unit ortheasgh a taxable supply on which the
GST was worked out without applying the margin scheme.

The ineligibility to use the margin scheme will also be edés if:

» the interest, unit or lease in the property was acquired fromsagiate without consideration;

» the associate was registered or required to be registdiregltahe of the acquisition by the entity;
» the supply by the associate was not a taxable supply;

» the associate made the supply in the course or furtherance okgorigetthat is carried on; and

» the associate had acquired the entire interest, unit or leassgh a taxable supply on which the GST
was worked out without applying the margin scheme.

If the acquisition from the associate was not by meamssoipply by the associate, the ineligibility will still
apply. However, the requirements that the supply was notableasupply and made in the course of
furtherance of the associate's enterprise do not apply.

The amendments will require an entity to ‘look backbtigh one transaction to determine its eligibility to
use the margin scheme (look back test). That is, the emtist look back at the preceding acquisition of the
real property.



General anti-avoidance

The Bill will amend Division 165 of GSTA to ensure that &TGbenefit is not attributable to the making of a
choice, election, application or agreement if a schemeewtesed into for the sole or dominant purpose of
creating a circumstance or state of affairs neceseagpdble the choice, election, application or agreement
to be made by inserting a new section.

The new section requires a conclusion to be drawn on whé#tkeesole or dominant purpose of the
arrangement was to obtain a GST benefit. However, thesestil be limited in its potential application to
arrangements that are artificial or contrived in nature.

Date of effect
The amendments will apply from the date that the BillikexseRoyal Assent.

(Note that the measure was previously announced in the@@B8deral Budget.)

The margin scheme

Broadly, the margin scheme allows the calculation of the {&®ility attached to certain taxable supplies of
real property to be based not on the amount of consideratiaghd supply (as is the general liability rule),
but on the difference between the consideration for the supglyhencost of its acquisition (i.e. the so-
called margin on the sale). See Division 75 of GSTA.

FBT and jointly held assets

The No. 5 Bill will amend therringe Benefits Tax Assessment Act 1986 (FBTAA) to ensure that if an
employer provides an employee and an associate of the emplitgeefringe benefit in relation to a jointly
held investment asset (e.g. a low interest or low reisdment of expenses related to a rental property), the
employee’s FBT liability on the taxable value of the fringadfit will be limited to the employee’s share of
the fringe benefit used for income producing purposes.

The Bill will insert a new provision into the otherwiseddetible rule for loan fringe benefits, expense
payment fringe benefits, property fringe benefits and rekiinge benefits (in subsections 19(1), 24(1),
44(1) and 52(1) of FBTAA). This new provision will ensure thiad fringe benefit provided jointly to an
employee and his or her associate is deemed by subsection @B8E)AA to be provided solely to the
employee, the taxable value of the benefit is only redbgetie employee’s share of the benefit (measured
by reference to the employee’s percentage of intereshenifncome producing asset or thing, whether
tangible or intangible, to which the benefit relates).

Background to proposed amendments

In National Australia Bank Ltd v. FCT (1993) 26 ATR 503, the Federal Court held that, if an employer
provides a low interest loan jointly to an employee and #sociate (the employee’s spouse in that case),
the ‘otherwise deductible’ rule in section 19 of FBTAA opesato reduce the taxable value of the loan
fringe benefit to nil so that the employer has no FBT lighdrising from the loan fringe benefit provided to
both the employee and their associate. This is because somd&8(3) deems a benefit provided jointly to
an employee and one or more associates of the employeertovied solely to the employee.

The NAB decision led to arrangements involving expense payfriage benefits where a spouse on a
higher marginal tax rate salary sacrifices his or heonme by an amount equivalent to the joint rental
expenses. This allows the spouse on the higher marginal &axhaugh a salary reduction, to effectively
claim a deduction for all the rental expenses despite ovarilyga share in the property.

Date of effect

The amendments will apply from 7.30 pm (AEST) on 13 May 2008.

(Note that the measure was previously announced in the@@B8feral Budget.)



Transitional provisions

For loans entered into before 7.30 pm (AEST) on 13 May 20@8existing law will continue to apply to
loan benefits provided before 1 April 2009.

For expense payment benefits, property benefits and rediduelfits provided under a salary sacrifice
arrangement, the changes will apply to agreements entepedfter 7.30 pm (AEST) on 13 May 2008. For
agreements entered into before this time, employeebsavdble to utilise the current law until 1 April 2009.

Definition of associates for FBT

The meaning of an ‘associate’ for FBT purposes is goyegsection 318 of ITAA 1936. The term is broadly
defined in section 318 of ITAA 1936 and includes a spouse (whetbafly married or a de facto), a
relative, and the spouse or a child of a relative. The talative’ includes parents, grandparents, brothers,
sisters, uncles, aunties, nephews, nieces, linear descermteatopted children of the individual or the
individual's spouse. The definition also covers a partngiishivhich the employee is a partner and the other
partners, a trustee of a trust where the employee ociassof the employee is a beneficiary or potential
beneficiary, and a company controlled by the employee orsaiate of the employee.

Besides the ‘standard’ definition of associate foundantion 318, section 159 of FBTAA ‘extends’ the
definition of associate for FBT purposes. Subsection 159(2¢tgs that a company that is related to another
company is deemed to be an associate of that other compatiyerf-section 159(4) states that where the
composition of a partnership changes, the new partnershgoiamassociate of the old partnership.

It is paramount to realise that for FBT purposes, a gharty can be deemed as an associate of an employee.
This is achieved through the deeming provision in subsection 148FBTAA:

‘... Where, in respect of the employment of an employd®ereefit is provided by a person (in this
subsection referred to as the ‘provider’) to a person ohiaer:

(a) the employee; or

(b) a person who, but for this subsection, is an associdie @mployee,

under an arrangement between —

(c) the provider, the employer or an associate of the emplaye

(c) the employee or a person who, but for this subsection, issagiate of the employee,
the recipient of the benefit shall be deemed to be aiass of the employee ...’

Put simply, a third party is deemed an ‘associate’ 8T purposes if he or she receives a benefit under an
arrangement between the employer and the empldge&TO ID 2003/7, the Tax Office stated that the
same-sex partner of an employee is deemed to be an &sdocighe purposes of section 148(2). The
operation of subsection 148(2), arguably, requires thatrangement exist between the employer (who can
also be the provider of the benefit) and the employee associate of the employee.

The term ‘arrangement’ is defined in subsection 136(1) of FBT&# includes any agreement,
understanding, promise or undertaking, whether express or imafiddyhether legally enforceable or not.
Further, an arrangement includes a scheme, plan, proposali@e of action even if unilateral. However,
whether an arrangement exists pursuant to subsection 148(2)epthd upon the circumstances of each
case.

Education Tax Refund

On 25 September 2008, the Government introduced Tax Laws Amen@aeication Refund) Bill 208
into the House of Representatives. The Bill will amendTAeA 1997 by introducing a 50% refundable tax
offset for eligible education expenses (the Education Tefuriel) up to a maximum of $750 for children
undertaking primary studies and $1,500 for children undertakiredacy studies.

The proposed Education Tax Refund is structurally simitarthe initial measure announced by the
Government, as discussed in the February 2008 and June 2008 ighigesepiort.

Families receiving Family Tax Benefit (FTB) Part A paynsewill be eligible for the refund. In addition,
those who would be eligible for FTB Part A in respdca ahild but, for the fact that they or the child are



receipt of other payments such as Youth Allowance, Disalfupport Pension or ABSTUDY Living
Allowance, are also eligible for the Education Tax Refi8tddents who are living independently from their
parents may also be eligible for the Education Tax Refunth&r own expenses. Eligible families will be
able to claim the refund for eligible education expensasried:

» a 50% refund every year for up to $750 of education expenses for each temttinat primary school
(max $375 per child, per year);

» a 50% refund every year for up to $1,500 of education expenses for each temtiingt secondary
school (max $750 per child, per year).

The term ‘eligible expenses’ is defined as items that stijapchild during school and improve the quality of
education being received. Iltems that qualify are:

= laptops;

» home computer and associated costs;

» home internet connection (establishing and maintaining costs);
» printers;

s education software; and

» school text books.

However, school fees have been excluded as an eligible item.

If a taxpayer has an insufficient tax liability, anyuged amount of the refund can be transferred to their
spouse. If both parents pay insufficient tax, the famiily igceive the refund as an equivalent transfer

payment. A taxpayer will claim the refund from the Tax Offis®ugh their income tax return. For those not

required to lodge an income tax return, they will be abkctess their entitlement to the offset through the
Tax Office by lodging a separate form at the end of the 2008168dial year.

Date of effect
The tax offset will apply to eligible expenses incurred fibduly 2008.

Medicare Levy Surcharge Threshold

The Tax Laws Amendment (Medicare Levy Surcharge ThreshBIli®008 has been rejected by the Senate
on 24 September 2008. However, the Government has introduced TaxAm@ndment (Medicare Levy
Surcharge Thresholds) Bill (No. 2) 2008 into the House pf&ntatives on 25 September 2008.

The Bill (No. 2) will seek to increase the Medicareylsurcharge threshold:

» for individuals from $50,000 to $75,000 which will be indexed annually to Avevdgekly Ordinary
Time Earnings (AWOTE) in $1,000 increments; and

» for families, from $100,000 to $150,000, and going forward will be doublsitigge threshold. (Note
that the family threshold remains unchanged from the original Bill.)

Transitional provisions

The Bill (No. 2) contains transitional arrangementstisat individuals who have insurance policies that
provide private patient hospital cover before 1 January 200%awiid the levy surcharge for the period 1
July 2008 to 31 December 2008.

Date of effect

The increased thresholds are still proposed to apply tiner2008/09 income year.



Luxury Car Tax

The package of four Bills (A New Tax System (Luxury Cak Taposition — Excise) Amendment Bill
2008, A New Tax System (Luxury Car Tax Imposition — Customs) Ammemd Bill 2008, A New Tax
System (Luxury Car Tax Imposition — General) Amendment ZI08 and Tax Laws Amendment (Luxury
Car Tax) Bill 2008) that proposed to increase the luxuryaalltCT) rate from 25% to 33% from 1 July
2008 received Royal Assent on 3 October 2008.

Broadly, the Tax Laws Amendment (Luxury Car Tax) Bill 2008 assed contained the following
amendments:

1) exempting fud-efficient vehicles that do not exceed the fuel-efficient car limit from the LCT — A fuel-
efficient vehicle is defined as a vehicle with a fuel eongtion not exceeding seven litres per 100
kilometres. The fuel-efficient car limit will be indexeinnually. For the 2008/09 income year, the limit
is $75,000. According to the Revised Supplementary Explanatergdvndum accompanying the Bill,
the depreciation limit and GST input tax credits for fuelegffit vehicles are based on the car limit
($57,180 for 2008/09).

2) refunding theincreasein the LCT to eligible primary producers and tourism operators— That is, farm
vehicles and vehicles used by tourism operators in cartguagdsts for ‘tourist activities’ may be
eligible for a refund of the LCT. Vehicles eligible féretrefund are 4-wheel drives or all-wheel drives
specified in regulations to be made. The amount of flo@des the lesser of:

() 8/33rds of the LCT borne by the primary producer or tourisenaipr; and
(i) $3,000.

Primary producers are eligible for a refund in respecdnef vehicle in a financial year. Refunds must be
claimed within four years of becoming so entitled.

The refund amendments apply to taxable supplies of luxury ndr&®&able importations of luxury cars
on or after 1 July 2008. (Note that the term ‘tourist a1 is to be defined in the regulations.)

3) indexing of the LCT threshold — From 1 July 2012, the LCT threshold will be indexed to the CPI
method provided for by Subdivision 960—-M of ITAA 1997, unless Parliardenides on another
indexation factor. Currently, the LCT threshold is indexadgithe motor vehicle purchase component
of the CPI.

4) removing back-dating of the amendments — vehicles ordered before 7.30 pm by legal time in the ACT
on 13 May 2008 but not delivered until after 1 July 2008 are not satjexthe increased tax.

Tax Laws Amendment Update

Tax Laws Amendment (2008 Measures No. 3) Bill 2008 received Fssdnt on 20 September 2008 as
Act No. 91 of 2008. The Bill, which was discussed in the July 2888e, contained amendments
concerning:

= amendments to shareholder and unitholder rights to restore the origit@atment of rights issued by
companies to shareholders to acquire additional shares to overconmaptet of the High Court
decision inFCT v. McNeil (2007) 64 ATR 431; and

s restriction on GST refunds and time limits for recovery and refunmoldafect tax. The amendments arise
as a result of the Federal Court decisioiKAP Motors Pty Ltd v. FCT (2008) 68 ATR 927. The Bill
also amended thBaxation Administration Act 1953 to correct a deficiency in the GST refund restriction
provisions and addressed deficiencies in the four-year time linmidect tax liabilities.

Borrowings of Money and SMSFs

The Tax Office has released Draft Self Managed Superaaonuatinds Ruling SMSFR 2008/D4, which
states the Commissioner’s preliminary view on the meanirigeophrases ‘borrow money’ or ‘maintaining
an existing borrowing of money’ for the purposes of sectioaf@fie Superannuation Industry (Supervision)

Act 1993 (SISA). The Draft also states how the application of tleammng of these phrases to a borrowing



arrangement will determine whether a trustee of a selbgeth superannuation fund (SMSF) has
contravened the general prohibition on borrowing in subsection 67(1).

Borrowing money

The Draft states that the phrase ‘borrow money’ takessoordinary meaning as read in the context of the
SISA. The Draft also states that the prohibition and ei@&pin section 67 only applies to borrowings of
money. It further states that a borrowing is an arrangethanhexhibits two necessary characteristics:

» atemporary transfer of money from one entity (the lender) to angtieelborrower); and

= an obligation or an intention by the borrower to repay the money to the,leridein may be satisfied by
the provision of an asset.

It is the Commissioner’s view that whether an arrangementravenes section 67 requires an objective
analysis of all the circumstances surrounding the arraggeamd does not depend on the label ascribed to it.
Therefore, the Commissioner says that it is necessagistover the true substance of an arrangement,
having regard to its purpose and by reference to itd tegure rather than its economic effect.

The Draft states that where it is determined that aBSMustee has borrowed money or has maintained an
existing borrowing of money, it is necessary to determinetiaer any of the exceptions in section 67 apply.

The Draft provides nine examples of common arrangements and wtietbe arrangements will contravene
section 67:

» Mmonies advanced by members for an SMSF to acquire assets;
» overdrafts maintained by an SMSF;

= contributions by members for an SMSF to acquire assets;

» Mmargin lending account maintained by an SMSF;

» investing in contracts for difference by an SMSF;

= payments made on behalf of an SMSF;

= reimbursement of payments made on behalf of an SMSF;

» deferred repayment of amount paid on behalf of an SMSF; and

» instalment purchase agreement entered into by an SMSF-.

Maintaining an existing borrowing of money

The Draft states that the phrase ‘maintaining an exigiogowing of money’ takes on its ordinary
contextual meaning and must be construed as a whole withistahdory context in which it appears.
Therefore, the Draft states that an existing borrovisnmaintained if a borrowing arrangement previously
entered into remains in place where an SMSF trustebliged or intends to repay the money lent. The Draft
also states that the prohibition to maintain an ggsborrowing extends to arrangements where an SMSF
trustee undertakes obligations with respect to amoumteveed by other parties, regardless of whether an
amount has been received in consideration for undertakingpthewer's obligations.

In the Commissioner’s view, if an original loan is refiiced, a new separate borrowing has been entered
into. The Commissioner also considers that each drawdowiunals from a loan facility or similar
arrangement constitutes a separate borrowing, even if diéyfaor arrangement makes provisions for
redraws arising from earlier repayments.

Definition of money

The Draft states that the term ‘money’ is any generallymtedemedium of exchange of goods, services, or
the payment of debts that confers complete liquidity on itslenollt also states that ‘money’ includes
cheques and other equivalent negotiable instrumentsbfisgof exchange and promissory notes). It further
states that the term includes both Australian andgoreurrency.



Other issues

The Draft does not provide the Commissioner’s views on how qtharisions of the SISA or the
Superannuation Industry (Supervision) Regulations 1®8R) apply to an arrangement. Therefore, the
Draft emphasises that a trustee of an SMSF mustaisider any other relevant provisions including:

» the sole purpose test under section 62 of SISA;
s the trustee’s duties under section 52 of SISA; and

= prohibition on placing a charge over fund assets under regulation 13.I3Rof S

Legal status of the Ruling

An SMSF Ruling, whether draft or final, represents the @@sioner's views about the way in which
provisions of the SISA, or regulations under that Act, appl$MSFs.

An SMSF Ruling is not legally binding on the Commissioner. Haneif the Commissioner later takes the
view that the law applies less favourably to a taxpayer thearRuling, the fact that the taxpayer acted in
accordance with the Ruling would be a relevant factahénCommissioner exercising his discretion as to
what action to take in response to the breach of that la

Restriction on borrowings

Section 67 of SISA prohibits a trustee of a regulated {umduding an SMSF) from borrowing money or
maintaining an existing borrowing. However, subsection 67(2) gesvexceptions for temporary purposes.
A borrowing is not prohibited by section 67 if:

» the purpose of the borrowing is to enable the trustee to make a pagnaebemneficiary in accordance
with a requirement of law or the fund's governing rules, and which payheetrtustee could not make
without effecting the borrowing;

» the period of the borrowing does not exceed 90 days; and

» if the borrowing were to take place, the total amount borrowed byubee¢ would not exceed 10% of
the value of the assets of the fund.

Subsection 67(3) provides a further limited exception to subse6#@h) to cover situations where the
trustee borrows in order to settle on the acquisition ofitefinancial instruments such as bonds, shares,
units, futures contracts and other types of instrumenésleld in subsection 67(3)(a). The borrowing for this
purpose must not have been foreseen when the relevant innesignsion was made, and the period of the
borrowing must not exceed seven days. Again the borrowings imustal, not exceed 10% of the value of
the fund's assets.

APRA Superannuation Circular No 11.D.4 ‘Borrowing by Stgeuation Entities’ contrasts what is a
borrowing with other debts that may be incurred by a sapeigtion fund. Examples given in the Circular of
what would not constitute borrowings include:

= amounts payable by a fund for expenses incurred by the fund;
» financial leasing arrangements and hire purchase transactionseialge
» the liability of a fund to pay benefits as they fall due; and

= pre-paid contributions, provided such were properly characterised dimbeof payment as being
contributions.

The Circular also points out that investments by a foncits in a unit trust which itself borrows would not
breach the borrowing rules of the SISA.
Borrowings and instalment warrants

Since 24 September 2007, superannuation funds are permittemroov money to invest in instalment
warrants arrangements of a limited recourse nature oweasset a fund would be permitted to invest in



directly: subsection 67(4A) of SISA. However, the Tax Office ARRRA formed the view that traditional
instalment warrants entail a prohibited borrowing unéetisn 67 of SISA and amount to an in-house asset.

Under subsection 67(4A) of SISA, an exception to the prohibition orwmg allows a superannuation
fund trustee to borrow money in accordance with an arraegethat has the following features:

» the borrowing is used to acquire an asset that is held on trusatsthé superannuation fund trustee
receives a beneficial interest and a right (but not an obligabamduire the legal ownership of the asset
(or any replacement) through the payment of instalments;

» the lender’s recourse against the superannuation fund trustee innhefedefault on the borrowing and
related fees, or the exercise of rights (typically a put optionhbyfund trustee, is limited to rights
relating to the asset. These rights may include taking possession diposing of, the asset (A put
option is a type of financial instrument commonly referred to asigatige. Broadly, it is an agreement
between parties to exchange ownership of a share at an agreed upevitbiica certain time period.);
and

» the asset (or any replacement) must be one which the superannuatiousteelis permitted to acquire
and hold directly. While the asset may be any asset (e.gpngarty, listed securities or artwork in
certain circumstances), the existing investment restrictiogs if@house assets and acquiring certain
assets from a related party) continue to apply.

While the amendments mean that certain instalment warvélh not breach the prohibition on borrowings,
an instalment warrant investment must still comply witheo superannuation rules, e.g. it must not result in
fund assets being subject to a charge.

In Taxpayer Alert TA 2008/5, which was discussed in the June 2808,ithe Tax Office stated its concern
with arrangements under which the trustee of an SMSF einter<ertain limited-recourse borrowings,

which may not meet the conditions in subsection 67(4A) and/acbrether provisions of the SISA, as well
as related superannuation rules.

Death Binding Nominations and SMSFs

The Tax Office has released Draft Self Managed Supeediom Funds Determination SMSFD 2008/D1,
which states the Commissioner's preliminary view on whetherettee any restrictions in the
Superannuation Industry (Supervision) Act 1993 (SISA) or Superannuation Industry (Supervision)
Regulations 1994 (SISR) on a trustee of a self-managed sopatam fund (SMSF) from accepting a death
binding nomination from a member nominating the recipientsngfleenefits payable in the event of the
member's death.

The Draft states that section 59 of SISA and regul&@iti@A of SISR do not apply to SMSFs. Therefore, the
governing rules of an SMSF may permit members to make deatfit nominations that are binding on the
trustees, whether or not in circumstances that accahdtixe rules in regulation 6.17A. However, the Draft
states that a nomination is not binding on the trusteendntinates a person who cannot receive a benefit in
accordance with the operating standards in SISR. Thé Rurther states that a member’'s death benefits
must be cashed in, in favour of the member's legal pdregm@sentative and/or the member’s dependants
as defined in subsection 10(1) of SISA, subject to certaeptions.

The Draft states that while subsection 59(1) provides a lgtioim against the governing rules of a
superannuation fund permitting a discretion to be exerdiyea person other than the trustee, subsection
59(1A) provides an exception. The Draft further states thah&exception to apply, a fund must satisfy any
regulations made for the purpose of subsection 59(1A). In panrtjaelgulation 6.17A requires a trustee to
give a member seeking to make a death benefit nominationncenrtarmation to assist the member
understand his or her rights in relation to the nominatidowever, the Draft acknowledges that this
regulation has little relevance to the administrationSMSFs whose management and membership is
essentially the same people. Therefore, the Draftsstaait subsection 59(1A) has no application to SMSFs
and consequently regulation 6.17A does not apply to SMSFardiogly, as section 59 does not apply to
SMSFs, a member of an SMSF is able to make a binding dea#fit nomination in a different manner and
form to that in regulation 6.17A, provided the governing rufeah® SMSF permits such a nomination.



Death binding nominations

A death binding nomination is a legal instrument that ‘girdtrustee of a superannuation fund to distribute
the superannuation benefits of a deceased member to theclapefor beneficiaries) stated in the
nomination. It is of paramount importance that if a memtf an SMSF is considering making a death
binding nomination, the member should be familiar with the defmiof ‘dependant’ and to whom
superannuation benefits can be cashed.

In absence of a nomination, a trustee of an SMSF haglifiteetionary power in determining how a

member’s superannuation benefits should be distributedcordance with the trust deed, trust law and the
superannuation legislation: see sections 55A and 31 of SI8Wever, if the rules in the trust deed are
inconsistent with the superannuation legislation, therlatileprevail: subsection 55A(2).

A nomination must be signed and dated in the presence of twesses, who are over the age of 18 years
and are not nominated beneficiaries. Further, the nominatiomly valid for a maximum of three years.

Legal status of the Determination

An SMSF Determination, whether draft or final, représethe Commissioner’'s views about the way in
which provisions of the SISA, or regulations under that Apply to SMSFs.

An SMSF Determination is not legally binding on the Comiois. However, if the Commissioner later

takes the view that the law applies less favourably toxpateer than the Determination, the fact that the
taxpayer acted in accordance with the Determinationldvbe a relevant factor in the Commissioner
exercising his discretion as to what action to takesponse to the breach of that law.

Death benefits dependant

The term ‘dependant’ is defined differently in the SI&8Ad the ITAA 1997. A dependant is defined in
section 10 of SISA as ‘the spouse of the person, any chitdeoperson and any person with whom the
person has an interdependency relationship’. Whereas, alosagfits dependent of a deceased member is
defined in section 302-195 of ITAA 1997 as:

» the deceased member’s spouse or former spouse, including a curfastbde
» the deceased member’s child aged less than 18 years old;

» any person with whom the deceased member had an ‘interdependenonsklpti(as defined in section
302-200 of ITAA 1997) just before he or she died; or

= any other person who was a dependant (according to its ordinary meaningjl@¢ehsed just before he
or she died.

The ordinary meaning of the term ‘dependant’ includes same&/ho is financially dependant on the person.

From 2008/09, same—sex couples and their children will beettéae same as opposite-sex couples and
their children in relation to death benefits.

Tax treatment of superannuation death benefits

The tax treatment of a superannuation death benefit wiiradepn:

= Whether the recipient of the benefit is a ‘death benefits dependant’;

» Whether the death benefit is a superannuation lump sum or superanmuaiioe stream;

» the components of the superannuation benefit, i.e. the tax-free compoteedble component;
» whether the superannuation benefit contains an element untaxed in thendnd

» in the case of income streams, the age of the deceased whethetthéor in some cases the age of the
recipient of the death benefit income stream).

Broadly, the tax treatments for superannuation lump sum demidfits and superannuation income stream
death benefits are set out below:



Superannuation lump sum death benefits

Component Payment to dependant Payment to non-dependant’
Element taxed in the | Element untaxed in the
fund fund
Tax-free component Tax-free Tax-free Tax-free
Taxable component Tax-free 15% 30%

1. The tax rates specified are the maximum rates of taxeiftie taxable component of the lump sum death benefit is imtlude
in the non-dependent recipient’s assessable income and a &tagffdies to effectively cap the maximum tax rate. Medica
levy of 1.5% is also payable.

Superannuation income stream death benefits

Ageof deceased | Age of dependant Tax-free Taxable component?
recipient component Element taxed in | Element untaxed
the fund inthefund
60+ Any age Tax-free Tax-free Marginal rate (10%
tax offset)
0-59 60+ Tax-free Tax-free Marginal rate (10%
tax offset)
0-59 0-59 Tax-free Marginal rate (15% Marginal rate (no
tax offset) tax offset)

1. Since 1 July 2007, a superannuation income stream death banefitly be paid as a lump sum to a non-dependent. Death
benefit income streams payable to non-dependants that comnpeincetd 1 July 2007 continue to be taxed as if received by a
dependant.

2. The entire taxable component of the income stream deathitbisnafcluded in the non-dependant recipient's assessable
income and a tax offset applies where indicated. Meglieany of 1.5% is also payable.

3. A death benefit income stream paid to a dependant child mesnimauted to a lump sum (tax-free) when the child turns 25,
unless the child is permanently disabled.

Exempt Fringe Benefits

The Tax Office has issued two separate but related A that states its view on the application of the
exempt fringe benefits provisions contained in section 58XeFtinge Benefits Tax Assessment Act 1986
(FBTAA).

GPS navigation device

In ATO ID 2008/133, the Tax Office states that a GPS n&wigaeceiver is a portable electronic device for
the purposes of subsection 58X(2)(a) of FBTAA.

As the term ‘portable electronic device’ is not definedhiea EBTAA, the Tax Office states that the term
takes on its ordinary meaning. The Tax Office also stigt the meaning of a ‘portable electronic device’ is
limited to a device that is easily carried by hand and sed&n electronics. The Tax Office further states
that for a device to qualify as a ‘portable electronigick® under subsection 58X(2)(a), it must possess four
primary characteristics:

» easily portable and designed for use away from an office environment;
» small and light;
= Operate without an external power supply; and

» designed as a complete unit.



The ATO ID notes that before a conclusion can be drawo aghether or not the benefit relating to the
provision of the GPS navigation receiver is an exempt bamafier section 58X, a taxpayer must consider
the other requirements contained in that section.

Eligible work related items

It is of paramount importance to realise that the O#ice’s view contained in the ATO ID is based on the
current section 58X, as amendedTax Laws Amendment (Budget Measures) Act 2008. The amendments in
that Act took effect from 7.30 pm (AEST) on 13 May 2008 other items acquired under a contract
entered into at or before that time. In particulae éfigible work related item that qualified under smcti
58X was rewritten with the introduction of the amendments:

Current section 58X Former section 58X
= a portable electronic device = a mobile phone or car phone
= an item of computer software = an item of protective clothing
= an item of protective clothing » a briefcase
» a briefcase = a calculator
» atool of trade » atool of trade

= an item of computer software

= an electronic diary, a laptop computer or a
similar portable computer

= a portable printer designed for use with
notebook computer, a laptop computer or a
similar portable computer

o))

Primarily for use in employee’s employment

In ATO ID 2008/127, the Tax Office states that a laptop computeiged to an employee, who regularly
visits clients, is provided primarily for use in the empldyesmployment. The employer anticipated there
might be incidental personal use of the laptop computer bertipoyee. However, there was no written
policy restricting any personal use.

The term ‘primarily’ is not defined in the FBTAA. Theregoithe Tax Office states that the term takes on its
ordinary meaning. Whether a laptop computer was used prinratihe employee’s employment ‘is based
on intended use at the time the benefit is provided to the eneptbge is, why the laptop computer was
provided to an employee ‘in the first place”. The ATO #fates that this conclusion is determined by
reference to the available evidence at the time the benefibvided such as an employee’s job description,
duty statement or employment contract.

If there are competing uses (i.e. business use and privatehes@TO ID states that the following factors
may assist an employer in reaching a conclusion as to wretlhgtop computer is primarily for use in an
employee’s employment:

» the reason or reasons the laptop computer was provided to the employee;

» the type of work to be performed by the employee;

» the co-relation between the employee’s employment duties and thethsdagtop computer; and
» the employer’s policy and any conditions relating to the use of a laptaputer.

The ATO ID notes that before a conclusion can be dranto avhether the provision of a laptop computer is
an exempt fringe benefit under section 58X, an employer musideortke other requirements contained in
that section.



When is an Invoice Issued?

In a recent case, the AAT varied a penalty imposed byCtramissioner in relation to a GST shortfall
payable by a taxpayer. In doing so, the Tribunal rejecte@ onemissioner’s contention that the invoice was
issued based on the date of the invois&T Case [2008] AATA 843, Re Tavco Group Pty Ltd and FCT
(AAT, Ref No: 2007/6119, Walker DP, 22 September 2008).

Background

In June 2006, the Commissioner commenced an audit into the G&F af the taxpayer for the period 1
July 2002 to 30 June 2006. Following the audit, he concluded that the texeay@ GST shortfall of
$80,271 for the quarter ended 30 June 2005. In the following month,xiteeyés amended its September
2005 BAS to include an omitted invoice, which increased &T Giability by $80,271. However, the
taxpayer did not inform the auditor of the amendment untiebBéer 2006.

In March 2007, the Commissioner notified the taxpayer thaluhe 2005 and September 2005 BASs were
revised to record an additional figure of $882,982 for sales$80,271 for GST. The Commissioner also
imposed a penalty of $40,135 on the basis of the taxpayekiessness. The taxpayer objected to the
imposition of the penalty, which was disallowed by the Cassioner.

Decision

In reaching its decision, the Tribunal stated that if theoice was not issued until the September 2005
guarter, ‘there could be no issue of penalty becaus® twould be no shortfall’. The Tribunal noted that
neither the Commissioner nor the taxpayer cited any authoritwten the liability under an invoice
accrued.

The Tribunal rejected the Commissioner’s contentions thatinvoice was issued for the purpose of
subsection 29-5(1)(b) of the New Tax System (Goods and Services Tax) Act 1999 (GSTA) based on the
date the invoice bore and that it was irrelevant whettesinivoice was sent. The Tribunal considered various
cases previously heard by the courts regarding the worce"igdsdormed the viewpoint that ‘an invoice is
issued within the meaning of subsection 29-5(1)(b) when some adielkasdone to convey it to the
intended recipient’. However, the Tribunal stated that #ie dn an invoice could be taken to be the date on
which it was issued unless there was evidence to the opantra

The Tribunal found that there was evidence which supportetdxpayer’s claim that the invoice was issued
in July 2005. Although the taxpayer contended that the omissidheoinvoice was not reckless when

viewed in the context of its overall tax compliance recdrd, Tribunal stated ‘that the focus of the analysis
must be on the particular act or omission in question’, hwas consistent with legal principles. The
Tribunal also stated that the taxpayer’s overall record waly relevant when the Tax Office was

considering the question of remission of a penalty.

However, the Tribunal found that a 10% reduction of the penehs warranted. This was because the
criteria set out in Practice Statement PS LA 2006/2, whedls with the remission of a penalty, had been
met by the taxpayer.

The Tribunal concluded that the invoice should be reportederSeptember 2005 BAS and not the June
2005 BAS as contended by the Commissioner. Further, it noted thatnefther the amount of the penalty
nor remission could be altered, any GIC should beutated from the September 2005 quarter.

Timing of an invoice

In the absence of prior payment, attribution of liabilityimseid to the tax period during which an invoice is
‘issued’. Identifying the actions that constitute ‘issuiag’ invoice is therefore critical in order to correctly
attribute and meet GST liabilities.

The Commissioner’s contention Travco regarding the timing of when an invoice is issued contrsidict
accepted view, as stated in GSTR 2000/34 at paragraph 33:



An invoice is issued when the supplier sends a document which notifies the recipient of the
obligation to pay. The actual date when the invoice issues may not be the preparation date. The
actual date is the date when the invoice is eectronically transmitted, posted, couriered, hand
delivered or similar. This date determines the tax period to which the GST payable and input tax
credits are attributable.

The Tribunal inTavco cited and followed Chief Justice Latham of the High CaurKoon Wing Lau v.
Calwell (1949) 80 CLR 533 and concluded that the taxpayer had repbgedvibice in the correct quarter.
In doing so, the Tribunal clearly enunciated that the @ppearing on the invoice should only be taken to be
the date the invoice was issued in the absence of any evitetieecontrary.

ITC and Termination of an Enterprise

In a recent case, the District Court of Queenslandcestithe indemnity costs payable by the plaintiff to the
applicants/Amos v. Monsour Pty Ltd & Ors [2008] QDC 194, District Court of Queensland, Brabazon J, 12
August 2008.

The indemnity costs which included GST of $3,056 reladelédal expenses incurred by the applicants. In
reaching its decision, the Court had to consider whethepibiécant company was entitled to claim an input
tax credit (ITC) for the legal expenses. This was becauoseithstanding the company had terminated its
operations, it still maintained its GST registration.

The Court considered an accountant’s opinion that ‘at tegept time the company is not carrying on an
enterprise for GST purposes and is not entitled to caiyn[ITC] for these legal expenses’. The accountant
had referred to paragraphs 140-147 of Miscellaneous TaxatiomgR@T 2006/1, which stated the Tax
Office’s view on whether the termination of an enterpdeastituted the carrying on of an enterprise for
GST purposes. However, the Court did not agree with theuatant’s opinion.

The Court based on its own analysis of the Ruling concludddithresisting [the plaintiff's] claims, the
company has been carrying on an incidental aspect ofbjitsiness, while terminating the enterprise’.
Therefore, the Court was of the view that the company wited to claim the ITC. Accordingly, the Court
found the indemnity costs should be reduced by the ITC amou

Carrying on of an enterprise

The term ‘carrying on of an enterprise’ is defined iniseci95-1 of theA New Tax System (Goods and
Services Tax) Act 1999 (GSTA) to include ‘doing anything in the course of the comresrent or
termination of the enterprise’.

The Tax Office’s view regarding activities that are uradeeh in the course of terminating an enterprise are
set out from paragraphs 140-147 of Miscellaneous Taxation Rullng@@6/1.

The Ruling states that generally an enterprise termirveltes) all assets are disposed of, or converted to
another purpose or use, and all obligations are satisfied. Ruling also states that an enterprise is
considered to terminate if outstanding obligations cannaalisfied and other activities have ceased. The
Ruling acknowledges that there may still be some other tesivindertaken to terminate the enterprise such
as the cancellation of the entity’s ABN and GST redisina and lodging of any outstanding income tax

returns and BASs.

According to the Ruling, whether an activity is done in feating of an enterprise is ‘one of fact and degree
depending on the circumstances of each particular casefefdre it is important to consider all the
circumstances surrounding the termination of the enterprise



GIC and SIC Rates

The Tax Office has released the general interest cli@igy and shortfall interest charge (SIC) rates ffier t
second quarter of the 2008/09 income year. The rates are:

Rate Annual (%) Daily (%)
GIC 14.31 0.03909836
SIC 10.31 0.02816939

The Tax Office has also released the interest ratevierpayments, early payments and delays in refunds for
the second quarter of the 2008/09 income year. The applicabkesintate is 7.31%.

Tax Update

Overseas charity funds

The Assistant Treasurer has published five notices inGdmette declaring that the following funds are
developing country relief funds under subsection 30—85(2) of ITAA 1997:

» Share (Australia) Inc. Overseas Aid Fund;

» International Help Fund Australia Public Fund;
» Yooralla Overseas Development Fund,;

» Hope Projects Fund; and

» Wheelchairs For Kids Relief Fund.

The notices took effect from 24 August 2008.

Legislative background

Subsection 30-85 states that a deduction for donations madeakpaydr to a developing country relief
fund if the fund is declared to be such a fund by the Governoyembtice in theGazette.



